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Fixed vs Indefinite

When an employeeishired by an employer, itisusually for an
indefinite term. There are, however, a significant number of
employees who are hired on a contract basis with a term of
employment that isfixed. Whiletheformer are entitled to rea-
sonable notice or payment in lieu should their employment be
terminated, the latter are not, at least in most cases.

The following cases involve two employees who worked on
contract. After a number of years with their respective em-
ployers, their services were terminated. Both employees sued
for damages. One was successful, the other was not.

Diana had worked as an administrative director for a provin-
cia sports federation for nearly 16 years. Her employment
was governed by a series of one-year contracts. Irene pro-
vided computer training for a school run by a First Nation.
She worked for the school for 11 years under a series of con-
tracts that ran from September to June each year.

Diana's annual employment contracts all contained a clause
(article 1.1) that her employment would commence on July 1%
and terminate on June 30" of the following year. The con-
tracts also indicated that subject to acceptable performance
reviews (article 1.2), the agreement was subject to renewal
upon the consent of both parties as to terms and conditions.
Eachyear, Irene prepared aproposal for her employer, which
incorporated afixed term. Following annual negotiations, the
proposal was approved by her and the employer.
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Seven months before her current employment contract was
dueto expire, Dianalearned that the federation would not be
renewing some of its employment contracts. A few months
later she was given written notice that, in fact, her’s was one
of the contracts they had decided not to renew. Irene was in-
formed that her job was to become a permanent one and was
to be put out for tender and therefore she would not be re-
hired.

Both women sued, arguing that, despitethefixed termsintheir
respective employment contracts, they were effectively em-
ployees hired on an indefinite term and therefore entitled to
reasonable notice of termination or payment in lieu thereof.
Dianawassuccessful in her argument. Irene, on the other hand,
was unabl e to persuade the Court. Why the different results?

The starting point in both casesis for the Court to determine
whether or not the terms of the employment contract arecrys-
tal clear. The consequences of afinding that an employment
contract isfor afixed term are seriousand therefore, “the courts
require unequivocal and explicit language to establish such a
contract, and will interpret any ambiguitiesstrictly against the
employer’sinterest.” (Professor Geoffrey England, Individual
Employment Law (Toronto: Irwin Law; 2000)

In Diana's case, the Ontario Court of Appeal found that the
relationship between articles 1.1 and 1.2 in the contract were
not entirely clear. In particular, thewords*“ subject to renewal”

inarticle 1.2 were not self-defining and cast doubt on the fed-
eration’s argument that article 1.1 was effective in creating a
clear fixed term contract. To rectify the ambiguity, the Court
had to hear evidence from the parties asto their intentions and
their conduct relating to the employment contract. The evi-
dence in support of Diana’s position, that she was an indefi-
nite employee, included:

¢ Testimony by the executive director and two former presi-
dents of the federation who al indicated that they had re-
garded Diana as an indefinite employee and that the 12
month term was simply the vehicle by which thetermsand
conditions of anew contract were negotiated each year.

see FIXED on page 4



He Who Represents Himself
Has a Fool for a Client

Thereisreal truth to this famous quotation. While there are
times when a lay person will be able to navigate their way
through a legal issue, there are many other situations when
you should consider professional legal help. In thisissue of
our newsdl etter we have three recent casesthat involve parties
that tried to go it alone. As aresult, lawsuits became neces-
sary in all three situations.

Thefirst case involves a couple who attempted to negotiate
and draft their own separation agreement. In the second case,
a testator changed her will on several occasions but only
sought the help of alawyer once. A homebuyer isthe plain-
tiff in thethird case. Instead of hiring alawyer as soon as she
started house hunting she waited until after the agreement of
purchase and sale was signed. Unfortunately, the last two
scenarios, in particular, are not so uncommon.

The Case of the Undeclared Assets

Mary Ann and William were married for 16 yearswhen their
marriage cameto an end. They madethe decision to write up
their own separation agreement. Neither consulted a lawyer
prior to signing the agreement. After the agreement wassigned
William began to feel that the agreement did not favour him
and sought to have it set aside.

Mary Ann had taken the lead in drafting the agreement, al-
though she did discuss its content with William. In essence,
the couple agreed that Mary Ann and their two teenage chil-
dren would stay in the matrimonial home and that William
would pay $150 aweek as child support. Williamwould trans-
fer hisinterest in the hometo Mary Ann and she would pro-
vide him with an Equity note payable on July 1, 2016.

The couple also agreed that each would keep his’her own
assetsand liabilitiesand that they would have no claim against
each other with respect to any personal assets or liabilities.
Unfortunately there were a few of Mary Ann's assets that
William was either unaware of or did not haveacorrect value
for. Theseincluded Mary Ann’s pension, which shevalued at
$24,000, though it was actually worth between $83,000 and
$52,000. She also failed to mention amutual fund, stock op-
tions and two bank accounts all of which totalled approxi-
mately $28,000.

To determine whether a separation agreement should be set
aside, the Court engages in atwo-stage analysis. Firstly, the
applicant spouse must demonstrate that one or more of the
circumstances set out in the Family Law Act has been en-
gaged. Section 56(4) of the Act states that:

A court may, on application, set aside a domestic contract
(which includes separation agreements) or a provisioninit,

(a) if a party failed to disclose to the other significant assets,

or significant debtsor other liabilities, existing when the do-
mestic contract was made;

(b) if a party did not under stand the nature or consegquences
of the domestic contract; or

(c) otherwise in accordance with the law of contract.

Despite the one-sidedness of the agreement, the Court found
that the parties in this case knew that they could or should
obtain legal advice, but both parties chose not to. Asaresult,
William could not now complain that he was not aware of the
legal consequences of the agreement. Therefore, it came down
to whether or not Mary Ann had failed to disclose and accu-
rately value significant assets.

The Court found that William was entitled to rely on Mary
Ann to provide aproper valuation of her pension, which she
failed to do. The Court did not accept Mary Ann’s reasons
for not disclosing the mutual fund, stock options and bank
accounts. She claimed that she thought the stock options had
no value and that the parties had agreed to leave the bank
accounts out of the process despite the fact that her accounts
held more than $11,000 and William’slone account held $20.

The Court concluded that if William had been aware of al of
Mary Ann’s assets and their values, that this would have af -
fected hisdecision asto whether or not to enter into the agree-
ment as it was written. On this basis, the Court exercised its
discretion and set the separation agreement aside.

In addition, to the legal costs both parties incurred for this
litigation, they are now back at square one with respect to the
separation agreement. Much time, money and grief could have
been avoided had they chosen to seek legal advice as soon as
they realized their marriage was over. '~
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Clarity is Everything

Drafting a will on your own can lead to some unintended
results. Thisiswhat happened in the estate of Margaret G

Margaret had spent her life accumulating an estate worth
$300,000. Over the years, Margaret made two wills as well
as many subsequent changes to them. While she did use a
lawyer at one point, much of what she did, she did on her
own.

In 1989, Margaret drafted her own will. In 1994, she con-
sulted with alawyer and had him draft anew will for her. In
addition, she made anumber of handwritten noteson the 1989
will, some of which post-dated the 1994 will. She had also
made a note on the 1994 will that changed how her estate
was to be divided. In 2007, she wrote a note indicating how
she wanted to distribute her estate. Faced with these various
documents and notes, the estate trustee could not be sure of
Margaret’s true intentions, so she was forced to turn to the
Court.

Generally, a new will revokes a prior will. In this case the
1994 will would supersede the 1989 will. However, because
Margaret continued to make changes on the 1989 will even
after she had alawyer prepare anew will, this had the poten-
tial effect of reviving the 1989 will. This was the first issue
the Court had to contend with. The Court concluded that the
1989 will had not been revived because none of the changes
bore her signature.

The Court next had to decide whether the 2007 note consti-
tuted simple instructions for a future will or whether it was
intended to be a new will if no forma document was ex-
ecuted. The Court ultimately decided that it could not be con-
sidered anew will because it lacked any formality.

Finally, the Court had to consider the handwritten note on the
1994 will and determine whether it amounted to a codicil.
Becausethe note waswritten entirely in Margaret’sown hand
and she had signed it, the Court found that it did meet the
legal requirements of acodicil. Thisfinding had the effect of
altering the original bequest which was to a single recipient
and instead divided the estate among two beneficiaries.

Thefinal item the Court had to determine waswho the actual
beneficiarieswere. Although the two beneficiarieswere chari-
ties, both charities had undergone several changes, including
name and purpose and therefore it was not clear who exactly
was to receive the money.

The time and cost involved in having the Court make these
determinations could have been avoided if Margaret had cho-
sento use alawyer to draft her will aswell asall subsequent
changes. This case also servesto illustrate the importance of
not making changes on the original will.

Our firmworksin estate planning and we would be happy to
assist you to implement your plansin thisarea. '~

Buyers and Vendors Beware

The purchase and sale of homes are common activities that
happen on a daily basis and ones that many people will be
involved with at least once in their life. When deciding
whether to sell or buy ahome, thefirst professional that most
will contact isareal estate agent.

While vendors and purchasers recognize the importance of
involving alawyer, the majority do not meet with their law-
yer until after the agreement of purchase and sale has been
signed. Thefollowingillustrateswhy you should contact your
lawyer as soon as you decided to buy or sell.

Janis entered into an agreement of purchase and sale for a
townhouse owned by Kimberley. As part of the agreement,
Janis provided a deposit in the amount of $15,000.

This townhouse was one of five that were attached to each
other. Running acrossall five properties, both drivewaysand
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backyards, were easements alowing all five property own-
ers access to the other properties. Nothing in the easement
text limited the use to which the easements could be put.

Janis was informally told of the easements when she asked
about building a fence for her dog. Not only did the agree-
ment of purchase and sale not mention the easements, it pro-
vided that the title to the property is good and free from all
restrictions, charges, liens, and encumbrances except as oth-
erwise specifically provided in this agreement...

The result was that Kimberley was unable to deliver good
title to the property and Janis refused to close, instead suing
for areturn of the deposit. The Court agreed with Janis and
Kimberley was ordered to return the $15,000 plus interest.
An experienced real estate lawyer, would ensure that such
crucial items were properly disclosed and included in the
agreement of purchase and sale. '~

BARRISTERS & SOLICITORS - TRADEMARK AGENTS 3



FIXED continued from page 1

¢ Diana’'s uncontradicted testimony
about the initial job interview,
wherein she and the interviewer had
discussed that it wasto be afull-time
permanent position.

e Diana’s testimony that she would
never have applied for ajob that was
only for one year.

¢ Thelanguageinthe contract that con-
templated automatic renewal, includ-
ing thelinking of renewalsto “ accept-
able performance reviews’, the re-
quirement that performance reviews
“shall be considered in annual salary
negotiations’ and the requirement that
the employee’s salary be negotiated
by a specified date before the end of
the contract.

Based on the overwhelming evidence,
the Court concluded that the employ-
ment contract did not contain the un-
equivocal and explicit language neces-
sary to establish a fixed term contract
and Diana was entitled to a 16 month
notice period.

Unlike Diana semployment contract, the
wording in Irene's contracts was not
ambiguous. The Court in Irene’s case
concluded that “No opening is provided
to the court to ‘interpret’ the contract in
amanner more favourable to the plain-
tiff.” Irene was a fixed term employee
and was therefore not entitled to any
notice. The following factors worked
against Irene.

* Therewasnorenewal clause asthere
wasin Diand's case.

* Therewasno formal appraisal proc-
essundertaken by the employer or in-
corporated in the contracts raising a
potential basis for a suggestion of
“employment” and abasisfor afind-
ing of ambiguity.

¢ |twaslrenehersaf who structured the
annual proposal.

* Theterm of the contract was for the
school year only. Unlikethefull-time
teachers, Irene was paid only for the
10 months she worked.

* |rene'sadmission that from one year
to the next, shewas alwaysuncertain
whether her contract would be re-
newed.

* She habitually would not return to
work until advised to do so.

¢ Theemployer’spolicy wasthat non-
natives could only be hired on aterm
contract.

The Court concluded by stating that, “I
am mindful of the danger of repeated
‘fixed term’ contracts, but in this case
theunderlying redlity of the employment
was that the parties specifically knew
they were entering into successive, in-
dependent contractor, fixed term con-
tracts.”

The differencein these two casesreally
comes down to the wording in the two
contracts. The wording in Irene’s con-
tracts made it very clear that she was a
fixed term employee. The wording in
Dianascontracts|eft room for doubt and
in such casesthe court will interpret any
ambiguities in favour of the employee
and against the employer.

Employers can certainly make use of
fixed term contracts of employment,
however, they need to ensure that the
terms are clear for them to be enforced.

Employeeswho chooseto sign such con-
tracts need to understand that they will
not be protected by employment stand-
ards or the common law when it comes
to termination of employment. I~
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