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Buying a home - the legal aspects

Buying ahouseinvolves onelegal step after another, some of
which you may not have thought of. From your initial deal-
ings with the real estate agent through to your involvement
with the movers, you should be aware of the various legal
implications. Thefollowing provides an overview of some of
the more common aswell as most important aspects of buying
a house.

Talk toyour lawyer

Once you decide to go house hunting, besides getting finan-
cia pre-approval and contacting a Realtor, one of your first
stops should be your lawyer’s office. Let him/her know that
you will soon be purchasing a house.

Real EstateAgents

When you are selling your home you expect to sign an agree-
ment with your Realtor. However, these days, buyers are also
being asked to sign an agreement, either aBuyer Representa-
tion Agreement or aBuyer Customer Service Agreement.

The Buyer Representation Agreement states that for adesig-
nated period of time, the buyer has engaged a specific real
estate company to work exclusively on hisor her behalf. The
agreement also indicates that the realtor will make hisor her
best efforts for the buyer.

The Buyer Customer Service Agreement is an acknowledg-
ment by the buyer that he or she has ben provided with writ-
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Agreement of Purchaseand Sale

Once you have found the house of your dreams, you will
enter into an agreement of purchase and sale. Itisgeneraly a
good ideato have your lawyer look over the agreement prior
to signing it. Unfortunately, many people tend to forget that
they are signing a contract and that once signed you have to
livewithit, including any lessthan favourable terms.

By waiting to sign the agreement, you can benefit from your
lawyer’s advice and experience in thisarea. Your lawyer will
ensure that all the chattels you are buying (e.g. appliances,
blinds) areincluded and properly described in the agreement.
If the purchase is conditional, for instance on obtaining fi-
nancing, the sale of your current home and/or a satisfactory
home inspection, your lawyer will advise you on a proper
escape clause.

Caveat Emptor

When you are buying ahome, particularly aresale, you should
always make a careful inspection of the house. Inspections
should be done before you sign the agreement of purchase
and sale or within anegotiated conditional period. Onceyou
have bought the house, with a few exceptions, it is yours
defectsand all.

Surveys

A survey isapicture of what you own and lets you know the
extent of your title. The exact location of all buildings on the
property will be shown on the survey aswell aswhether they
comply withlocal building and zoning bylaws. A survey shows
how much areais located on the four sides of the house, the
access to the property as well as any easements over the
property. A survey will alsotell you whether you or your neigh-
bours are exceeding the boundaries of each other’s property.

The vendor is not legally required to provide the purchaser
with an up-to-date survey unlessit is part of the agreement of

see Homeon page 4



Duties of Departing Executive Employees

Executive employees owetheir employer aduty of loyalty as
well asafiduciary duty. They must actin aloyal manner, in
good faith and avoid self-interest or situations which pre-
cipitate a conflict of duty. Top management and other ex-
ecutives assume thismantle since they are normally charged
with aninitiative and responsibility far greater than the ordi-
nary employees.

To determine whether a particular employee owes a fiduci-
ary duty, courtslook not only at an employee'stitle, but also
to the actual degree of authority and control that the person
has over the employer’s affairs. The twin obligations con-
tinue not only during the term of employment but subsist
even after the employment rel ationship hasterminated. Fur-
ther, they exist even in the absence of aspecific written non-
competition agreement.

A former employeeisnot prohibited from joining acompeti-
tor or making use of the skillsand general knowledge accu-
mulated during the period of employment. Rather, he or she
isunder an obligation to refrain from directly soliciting cli-
ents of the former employer for areasonable period of time
following the termination and/or from using confidential in-
formation.

The case of Sanford Evans List Brokerage v. Trauzzi et al.
provides a good illustration of these principles.

Background

Linda T. began her career at Sanford Evans as a secretary.
Over the years she rose through the ranks and eventually
became an officer of the company and the manager and vice-
president of thelist brokerage division. Inthat role, she was
responsible for managing day-to-day operations. Shewas a
key employee with extensive knowledge and responsibility
in all aspects of the Sanford Evans operations.

The company was bought out by Quebecor. LindaT’s over-
all role and mandate with the company did not substantially
change, nor wasthere any fundamental effect on her author-
ity under the new ownership. Lisa M., the office manager,
and Rosalyn D., a junior sales trainee and sales account
representative, also played important roles on the Sanford
Evansteam.

Several yearslater, while still employed with Sanford Evans,
Linda T entered into talks with Watts to form a competing
company. Ultimately, she, LisaM, Rosalyn D (both of whom
had been recruited by LindaT) and Watts Distributorsformed
anew company known asWattsL ist Brokerage. They imme-
diately and aggressively began to solicit business for the
new company. Thiscampaignincluded aletter from the CEO

of the Watts Group, which was sent to the entire trade
announcing the change and soliciting their continued
business. In addition, the three employees began con-
tacting clients of Sanford Evansto announce their move.

During Wetts' first year of operation, 84% of its business
involved former clients of Sanford Evans. For its part,
Sanford Evans experienced | ost income in the amount of
$500,000.

TheL awsuit

Sanford Evans sued itsthree former employeesaswell as
Waetts for the losses it had suffered. It claimed that by
reason of their activities, they had breached the fiduciary
duties of loyalty and good faith which they owed to
Sanford Evans. Sanford Evans' lawsuit was successful
and it was awarded damages.

TheCourt’sReasons

The Court found, that at thetime of her resignation, Linda
T stood in afiduciary position within Sanford Evans. This
finding was based on her power and responsibility within
Sanford Evans. Lisa M and Rosalyn D were also fixed
with fiduciary responsibility. Further, the Court found that
all three had breached this fiduciary duty by having cho-
sen to place their own self-interest above that of their
former employer. They had accepted the offer from Watts
long beforethey had tendered their resignations. Immedi-
ately following their departure, they embarked upon ade-
liberate campaign to solicit clients of Sanford Evans, and
divert its business to Watts. By engineering a situation
favourableto their new company, they had failed to act in
good faith and had prejudiced Sanford Evans.

TheDamages

In assessing damages, the Court found that in the circum-
stances, Sanford Evans had done all it reasonably could
haveto sustainitslist brokerage business and mitigateits
losses. The Court accepted that it had suffered a $500,000
loss. However, in determining the actual quantum of dam-
ages, the Court took into account:

¢ that some of the clientswould have stayed with Sanford
Evans had Linda T stayed during the transitional pe-
riod,

e that a certain quantity of business would have been
lost by attrition even had there been no breach,

¢ the usual risks of commerce endemic to the particular
industry, and

see Executive on page 4
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Personal Property Security Act:
Establishing Your Priority

Theregistry system

Every day, throughout Ontario, people are borrowing money
to buy cars, appliances, equipment and businesses and they
are putting up a variety of personal property as collateral.
But who keepstrack of all these loans and collateral ?

The Ministry of Consumer and Commercial Relations over-
sees the province's Personal Property Security Registry
(PPSR) system. This system records information about con-
sumer and business |oans when per-
sonal property is used as collateral.

2. Vaue/consideration must flow from the creditor to the
debtor;

3. The debtor must have some rightsin the collateral.

Perfection

Perfecting the security interest is accomplished once it has

attached and a financing statement has been registered in

the PPSR system. There are anumber of detailed and techni-

cal requirements for the actual registration as well as main-
taining that registration. Your lawyer

The reason for aregistry system is
to bring simplicity and certainty to
commercia transactions. In addition,
it providesaprocessfor determining
priorities among secured creditors
who may haveaninterest inthesame
goods. The Personal Property Se-
curity Act (PPSA) sets out a series
of steps which must be followed in
order to protect the lender’s rights
against third parties in the event of
default by the borrower.

Security agreement

Thelender and borrower enter into a
security agreement. This agreement
sets out the details of the parties’
agreement, from the amount of the
loan to the collateral and whether a

Useful Tip
For Shareholders

Shareholders are often owed a
significant amount of money by
the companies they own. These
are debts that can be secured
just as any other loan.

A security agreement provides
the shareholder priority for his
loan to the company.

can make certain they are adhered to.

Although the financing statement sets
out only basic information about the
parties, the loan and the collateral, it
does let potential lenders and buyers
know that the creditor has a security
interest in the debtor’s property. Any-
onewith alegitimateinterest can con-
tact the lender to obtain further de-
tails as well as a copy of the actual
security agreement.

In addition to the above, certain types
of collateral can also beperfected if in
the possession of the creditor. These
include chattel paper, goods, instru-
ments, securities, negotiable docu-
ments of title and money.

Priority

receiver can be appointed in the
event of default. Security agreements
can be lengthy and complex documents. Whether you are
the borrower or the lender, it isagood ideato review it with
your lawyer. Once signed, the debtor is entitled to receive a
copy of the security agreement within 10 days.

Although the creditor now has a satisfactory security agree-
ment, two key things must still happen to establish his’her
priority rights as against third parties under the PPSA - At-
tachment and Perfection.

Attachment
For the security interest to attach the following must occur:

1 The debtor must sign a security agreement containing a
description of the collateral, sufficient to identify it, or in
the alternative the creditor obtains possession of the col-
lateral;
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Only after the security agreementisin
place and the security interest has attached and has been
perfected does the secured creditor have priority over trade
creditors, other unsecured creditors and future secured credi-
tors. In effect, the process can be a race to see who accom-
plishes all the stepsfirst.

Therulesfor securing your priority asacreditor are reason-

ably straightforward but if not followed the consequencesto
the creditor can be unforgiving.

visit us online at
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HOME continued from page 1

purchase and sale. Therefore if the agreement of purchase and saleis silent on this
issue, you should seek to have it amended

Good Title

Although you are buying the physical land and house, neither are worth much if you
don’t have good title to them. Good title meansthat the house or property you have
purchased isreally yours and that no one else hasaclaimto it that you do not know
about. Good title also meansthat your property is correctly described in al official
documents and that those documents are properly registered. It isyour lawyer’sjob
to examine thetitle and ownership history.

Titlelnsurance

Title insurance offers home buyers another way of guaranteeing good title. If there
are any problemsafter closing, the buyer will be covered for losses up to the amount
of the policy. For some, title insurance might be the answer to the survey question,
since it may allow you to bypass the requirement for an up-to-date survey.

Paperwork

Thereislots of paperwork involved in the purchase of a house, including the deed,
the proper description of the land, the mortgages, the affidavit of residence and the
affidavit for theland transfer tax. And of course just about everything hasto be done
intriplicate. It isimportant that all the documentsarefilled out correctly and that they
areregistered in atimely fashion and in the correct order. When you are selling one
house and buying another on the same day, the complications are doubled!

Land Transfer Tax

Land transfer tax is atax paid by the purchaser, usually at the time the deed to the
property isregistered. In Toronto there are two land transfer taxesto be paid, oneto
the province and one to the municipality. The amount of tax isbased on the purchase
price of the house. For instance, if you are buying a house for $485,000 you will pay
$6,175in Provincial Land Transfer Tax and $5,425 for Toronto Land Transfer Tax.

Movers

Once you finally have the keysto your new home, you can give the movers the go-
ahead. Remember that your dealingswith the movers are governed by acontract. In
all likelihood it isastandard contract that all their customerssign. Be sureand look it
over carefully and ask questions. Make certain you understand who is liable for
what. For instance if something is broken en route to your new home, who will be
responsible? Never assumeit will be the movers. Consider insurance.

Buying ahome can be an exciting time. However, it can a so be adaunting experience
because of the big money involved, the enormity of the commitment and the many
legal aspectsit entails. An experienced real estate lawyer will guide you through the
process and will free you up to organize the actual move. Happy house hunting!

EXECUTIVE continued from page2
¢ the overall economic downturn at that time.

Thefinal result wasthat the figure of $500,000 was discounted by 60% and Sanford
Evans was awarded $200,000. Damages were awarded against al four defendants,
allocated in accordance with their respective shareholdings in the new company.

Steinberg Morton
Hope & Israel LLP

5255 Yonge Street - Suite 1100
Toronto, Ontario M2N 6P4

T: 416 225-2777 F: 416 225-7112
www.smhilaw.com

LAWYERS

Irwin Steinberg
istei nberg@smhilaw.com

JamesC. Morton
jmorton@smhilaw.com

Jack W. Hope
jhope@smbhilaw.com

David M. | srael
disrael @smhilaw.com

Michael E. Cass
mcass@smhilaw.com

M. Michael Title
mtitle@smhilaw.com

Shelley Brian Brown
sbrown@smhilaw.com

Taras Kulish
tkulish@smhilaw.com

Antonin |. Pribetic
apribetic@smhilaw.com

David A. Brooker
dbrooker @smhilaw.com

Corey D. Seinberg
csteinberg@smbhilaw.com

Olga Kanevsky
okanevsky @smbhilaw.com

Victor A. Nikitine
vnikitine@smhilaw.com

PRACTICE AREAS

Corporate & Commercial
Commercia & Civil Litigation
Residential Real Estate
Commercial Real Estate
Matrimonial & Family Law
Employment Law
Wills, Trusts & Estates
Personal Injury Law
Construction Law
Criminal Law
Trademark Law
Health Discipline Law

SMHI LEGAL NOTES

4 STEINBERG MORTON HOPE & ISRAEL LLP



