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Ontario Extends
Land Transfer Tax Rebate to Resales

For many years, the province of Ontario has sought to provide
financial assistance to first-time homebuyers with its Land
Transfer Tax Refund Program. One of the key qualifying con-
ditions, however has always been that the home being pur-
chased be a newly constructed home.

As of December 13, 2007, the rebate program for first-time
hombuyes has been extended to include resale homes.

Whoisé€ligiblefor the Land Transfer Tax Refund?

All first-time homebuyersare now eligiblefor the Land Trans-
fer Tax refund. To be considered a first-time homebuyer, the
purchaser, must be at least 18, cannot previously have owned
ahome or had any ownership interest in ahome, anywherein
theworld.!

Further, aspouse of apurchaser cannot previously have owned
ahome or had any ownership interest in ahome, anywherein
the world. A spouse includes a common law spouse. To be
considered common law spouses, the partiesmust have lived
together continuously for aperiod of not lessthan threeyears,
or be in arelationship of some permanence, if they are the
natural or adoptive parents of a child.

If thefirst-time homebuyer ispurchasing the home with some-
one other than a spouse and that other person is not a first-
time homebuyer, the refund will be pro-rated.

~

In this issue
TheSecondLand Transfer Tax . ................ p.2
On Becoming Self-Sufficient. . ................. p.3

The articlesin SMHI Legal Notes are necessarily of a gen-
eral nature and cannot be regarded as legal advice. Our firm
will be pleased to provide additional details on request.

Arethereany timelimitations?

For a purchaser of a resale to be eligible for a refund, the
agreement of purchase and sale must have been entered into
after December 13, 2007. There is no such restriction if the
homeis anewly-constructed home.

Whether the purchaser isacquiring anewly-constructed home
or aresale, the purchaser must occupy the home as his or her
principal residence within 9 months of the closing date.

How istherefund claimed?

Although the Land Transfer Tax Refund Program has been
extended toincluderesales, the actual amendmentsto thelaw
have not yet been passed. Until the amendments are passed,
purchasers of resales must continue to pay the land transfer
tax at the time the deed is registered.

In addition, the purchaser must submit a refund affidavit to
the Ministry of Revenuein order to be eligible to receive the
refund. Refund cheques will be issued by the Ministry once
the amendmentscomeinto force. The necessary formswill be
provided to the purchaser by the lawyer handling the sale.

For those buying anewly-constructed home, refundswill con-
tinue to be handled as they have always been. That is, the
refund will be processed at the time of purchase.

How much istherefund?
The maximum rebate, whether aresale or anewly constructed
home, is $2,000.

Wherecan | get moreinformation?

Please contact our office for additional information about the
Land Transfer Tax as well as the refund program. Our real
estate lawyers would be happy to assist you. ™~

11t should be noted that this definition of first-time homebuyer differs from
the one used by the federal government’s Home Buyer Program. Under that
program, a first-time homebuyer is someone who has not owned a home
during the period beginning January 1 of the fourth year before the year of
withdrawal from an RRSP and ending 31 days before the withdrawal .



The Second Land Transfer Tax

Last fal, the City of Toronto put into placeitsown land trans-
fer tax, referred to asthe Municipal Land Transfer Tax (MLLT).
Thistax issimilar to the Ontario Land Transfer Tax and isan
additional tax that must be paid by those purchasing land within
Toronto, at the time a conveyance is registered.

What followsisabrief explanation of how the MLLT works.

When wasthe MLLT implemented?

The MLLT is being charged on homes purchased in the City
of Toronto with closing dates on or after February 1, 2008. It
should be noted that thistax applies only to propertieswithin
the City of Toronto.

What arethe MLLT rates?
Thefollowing rates apply to property containing at least one,
and not more than two, single family residences.

* 0.5% of the value of consideration for the transfer up to
and including $55,000.

* 1% of the value of the consideration which exceeds
$55,000 up to and including $400,000.

* 2% of theamount by which the value of the consideration
exceeds $400,000.

Thefollowing rates will apply to all other properties.

* 0.5% of the value of consideration for the transfer up to
and including $55,000.

* 1% of the value of the consideration which exceeds
$55,000 up to and including $400,000.

e 1.5% of the value of the consideration which exceeds
$400,000 up to and including $40,000,000.

* 1% of theamount by which the value of the consideration
exceeds $40,000,000.

What rebates are available?

Purchasers who signed their agreement of purchase and sale
on or before December 31, 2007, are entitled to afull rebate
of theMLLT, evenif theclosing dateison or after February 1,
2008.

First-time homebuyers are eligible for arebate of the MLLT
up to amaximum of $3,725. Therebate appliesto newly-con-
structed homes and resaleswith two or lesssingle-family resi-
dences.

Theruleswith respect towho isconsidered afirst-time home-
buyer are the same as the Ontario Land Transfer Tax rules.
(Seepage 1.)

How istherebate claimed?

If the homebuyer is eligible for afull rebate of the MLLT, it
will automatically be granted at the time of the registration of
the conveyance.

If the homebuyer is eligible for a partia rebate only (i.e. the
home is worth more than $400,000) the full tax will be col-
lected at thetime of registration. The purchaser must then sub-
mit a rebate application and affidavit, which the lawyer can
supply. Once these have been received by the government,
the rebate will be paid to the purchaser.

Wherecan | get moreinformation?
For additional information about the Municipal Land Trans-
fer Tax please contact our office. '~

Clarification

Thefollowing isafurther clarification of our article on
the Employer Amnesty in the winter 2008 edition of
SMVIHI Legal Notes.

Beginning April 1, 2008 and on a continuing basis, em-
ployerswho voluntary register with theWorkplace Safety
& Insurance Board (WSIB) will receive a partial am-
nesty. What this meansis that there will be:

* No penalties.
* Noreconciliation interest on retroactive premiums.

* No prosecution at the time of registration.

However, premiums will beretroactive to the date of
first hire or January 1 of the year preceding the date of
voluntary registration, whichever islater.

The amnesty policy isnot applicable to employerswho
have beenidentified for registration by the WSIB’svari-
ousenforcement activitiesprior to their voluntary regis-
tration.

For moreinformation about registration and the amnesty
programsvisit the WSIB’s website at www.wsib.on.ca

If you require assistance with this or another employ-
ment matter please contact our firm. We would be
pleased to assist you.
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On Becoming Self-Sufficient

A court of competent jurisdiction may . . . make an order re-
quiring a spouseto . . . pay, such lump sum or periodic sums
... asthe court thinks reasonabl e for the support of the other
Spouse.

Section 15.2 (1), The Divorce Act

Earlier this year, the Ontario Court of Appeal released anin-
teresting decision dealing with the issue of spousal support.
In this case, the court considered what is meant by a spouse
becoming self-sufficient following the breakdown of a mar-

riage.

TheFacts

The Fishers, who had no children, were married for 19 years.
The wife worked in the area of fine arts and earned approxi-
mately $30,000 ayear. The husband had been ateacher for 11
years, before accepting a job with the Ontario Secondary
School Teachers' Federation. Hisnew job eventually resulted
in asignificant salary increase. By the time the couple sepa-
rated in 2004, the husband was earning $120,000, plus car
allowance and benefits.

Following the separation, the husband’ s girlfriend and her two
young children moved in with him. The wife, who had not
seen the breakup coming, became clinically depressed and
ended up taking an 11-month disability leave from her job. At
the time of separation, the wife was 41 and the husband was
42. The wife sued for spousal support.

Spousal Support: Some Background

When amarriagefailsthere are many legalitieswhich must be
addressed. One of those legalities is the issue of whether
spousal support must be paid by one spouse for the benefit of
the other. Pursuant to the Divorce Act, four objectives are
sought when deciding spousal support. Those objectives are
to:

a) recognize any economic advantages or disadvantages to
the spouses arising from the marriage or its breakdown;

b) apportion between the spousesany financial consequences
arising from the care of any child of the marriage over and
above any obligation for the support of any child of the
marriage;

c¢) relieveany economic hardship of the spousesarising from
the breakdown of the marriage; and

d) in so far as practicable, promote the economic self-suffi-
ciency of each spouse within areasonable period of time.

Pursuant to the Divorce Act, spousal support will be paid based

on the condition, means, needs and other circumstances of
each spouse, including:
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a) thelength of time the spouses cohabited;

b) the functions performed by each spouse during cohabita-
tion; and

c) any order, agreement or arrangement relating to support
of either spouse.

In 2005, in an effort to bring more certainty and predictability
to the determination of spousal support, ateam of legal aca-
demics, practitioners and judges released the Spousal Sup-
port Advisory Guidelines. These Guidelines, which have no
legal authority, are meant to beatool to aid in determining the
range of amounts and a guide to the parameters involved in
assessing the duration of a spousal support award once enti-
tlement has been established.

TheAward

Thetria judgeintheFishers' casedid award the wife spousal
support. The wife, however took issue with the amount and
the timing of the award and appealed to the Ontario Court of
Appeal.

The appellate court allowed the appeal and awarded the wife
$3,000 amonth commencing on October 1, 2004, the date the
wife brought her initial application, and continuing to March
1, 2008. The amount of support was to then be reduced to
$1,500 a month and would terminate after the September 1,
2011 payment.

In reaching itsdecision, the court reviewed the objectives of a
spousal support award. They focused in particular on the eco-
nomic disadvantage visited upon the wife from the marriage
breakdown as well as her ability to become self-sufficient.

The court noted that the couple had formed a relationship of
financial interdependence which began when thewifeworked
full-time while the husband finished his schooling. And later
during the marriage the husband supported the wife's deci-
sion to go back to university. In addition, the couple settled
into acomfortable middle-classlifestyle over the years.

When the marriage ended, it was the wife's lifestyle and fi-
nancial stability that were most negatively affected. Suddenly
her comfortable lifestyle was gone along with the husband’s
salary increase that she had had every expectation that she
would sharein. Her financeswere al so affected, at least in the
short term, by the clinical depression she suffered.

With respect to the issue of self-sufficiency, the court drew a
distinction between one's ability to simply meet one’s basic

see SELF-SUFFICIENT on page 4
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SEL F-SUFFICIENT continued from page 3

needs and the ability to support a reasonable standard of living. The court stated,
“ Self-sufficiency, with its connotation of economic independence, isarelative con-

cept.”

The court went on to find that self-sufficiency, at least in the context of divorce, is
more than a spouse being able to meet his or her basic expenses. Instead, the court
concluded that self-sufficiency related to that spouse’s ability to support a reason-
ablestandard of living. Further, the meaning of self-sufficiency inaparticular caseis
“to be assessed in rel ation to the economic partnership the parties enjoyed and could
sustain during cohabitation, and that they can reasonably anticipate after separa-
tion.”

To make that determination, the Court of Appeal set out alist of criteriathat should
be taken into account. These include:

* Theparties present and potential incomes.
* Theparties standard of living during marriage.

* Thelikely post-separation circumstances (including the impact of equalization
of their property).

* Theduration of the parties’ cohabitation.

While the court recognized that the wife's dependency on the marital standard of
living was different than if there had been children, it nevertheless rejected the hus-
band’ s contention that the wife should be considered self-sufficient because shewas
earning $30,000 a year. Rather, the court concluded that her ability to become self-
sufficient, even if her income increased, was not practicable in a reasonable time.
Therefore, to help her transition to the new reality, the court felt that spousal support
would be required for a seven-year period.

The court indicated that this seven-year award recognized thewife's* economic dis-
advantage arising from the marriage and its breakdown, while al so encouraging the
appellant to complete her transition to sel f-sufficiency, whether by reason of earning
ahigher income or, more likely, by adapting her lifestyle to her then income.”

Another important factor that was addressed by the court was the husband’s conten-
tion that his ability to pay any significant spousal support was compromised by his
responsibility for hisnew partner and her children. The court rejected this argument
since the husband had voluntarily assumed this responsibility and also because he
supported his new partner’s decision to be a stay-at-home mother despite being a
physiotherapist. The court also recognized that in this particular situation the hus-
band was under no legal obligation to support this new family and that in any event
there was no evidence that his obligation to his first family would impoverish this
second family.

Bottom Line

The law has come to recognize that the longer a marriage lasts, the more entwined
the lives of the spouses become, particularly in respect of finances and standard of
living. Therefore, it is wise to assume that spousal support will be an issue to be
addressed, preferably before there is a second family in the picture.

If you require assistance with a matrimonial matter, please contact our firm. We
would be pleased to assist you. "~
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